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Toward A Consumer Code For California

RICHARD WRIGHT*

In 1968 the National Conference of Commissioners on Uniform
State Laws promulgated the Uniform Consumer Credit Code and
encouraged its enactment by the individual states. Several states
have already done so-each modifying the uniform code as necessary to assimilate the desirable aspects of existing state law. The
California Legislature is currently considering Senate Bill 3 which
proposes the enactment of a Consumer Code, a major portion of
which is composed of a revised version of the uniform code.
Herein, the author analyzes the provisions of the proposed Consumer Code with particular emphasis upon its significant deviations from the text of the uniform code. In the process of this
analysis the author provides a unique view of the various difficulties necessarily encountered when a comprehensive body of law
becomes the subject of legislative examination. The article is especially useful as a tool for evaluating the relative impact of the
motivational forces, emanating from both the public and private
sectors, which have combined to affect the legislative history of
Senate Bill 3.

California enjoys a high reputation for both the quantity and the
quality of its consumer protection law. However, the quantity of individual, uncoordinated statutes has now diminished their effectiveness
for consumers who find that their substantive and procedural rights
vary with respect to almost every type of transaction into which they
* A.B., M.S., LL.B. Member, State Bar of California. Legislative Advocate,
California Loan and Finance Association. Former Secretary to the California Advisory
Commission on the Uniform Consumer Credit Code.
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may enter. The Federal Consumer Credit Protection Act, commonly
known as the Truth in Lending Act (hereinafter referred to as the
"CCPA'), was intended to alleviate some of the confusion by giving
consumers a simple basis for comparison among available providers of
credit. The good intentions of the law's framers have accomplished
little, however, due to the many other variables involved in selecting
the most advantageous credit source. At least six different California
statutory schemes govern retail credit providers, with another ten regulating lenders. These sixteen legislative acts are scattered throughout
four different codes. Additionally, numerous statutes directed toward the noncredit aspects of consumer transactions have been enacted
piecemeal over the years.
Obviously, consumers cannot be expected to study the codes in order to learn their rights. There is, however, increasing pressure on
educators to teach these rights so that consumers may be reasonably well
informed when they venture into the marketplace. There is even
greater pressure on the attorney who serves as an advisor to creditors
and lenders or as an advocate for consumers. The existing disarray
of pertinent statutes makes the task of educators and attorneys in responding to these pressures all but impossible.
To extend more meaningful protection to consumers in the credit
area, the National Conference of Commissioners on Uniform State
Laws (hereinafter referred to as the "National Conference") in 1968
promulgated the Uniform Consumer Credit Code (hereinafter referred to as the "U3 C") which reorganizes consumer credit laws into a
single, cohesive code. In California an Advisory Commission on the
Uniform Consumer Credit Code (hereinafter referred to as the "Advisory Commission"), appointed by Senator Alfred H. Song, Chairman
of the Senate Judiciary Committee, has proposed enactment of a new
code, to be known as the Consumer Code.
It not only includes a
California adaptation of the 1968 U3C under the title of the California
Consumer Credit Code, but goes one step further by systematically
incorporating most of the existing California consumer protection statutes. This entire legislative package has taken thei form of Senate
Bill 3, which was introduced in the 1972 Regular Session and reintroduced in the 1973-74 Regular Session.1
This article will outline the basic substantive content of the U3C
1. Senate Bill 3 was introduced by Senator Alfred H. Song on January 3, 1972,
as a spot bill into which the substantive provisions were inserted by amendment on
January 26, 1972. Substantive amendments were adopted on July 27, 1972, January
8, 1973 (S.B. 3, as reintroduced, 1973-74 Regular Session), June 6, 1973, and January
7, 1974. Nonsubstantive, technical amendments were adopted on February 8, 1973,
February 26, 1973, and June 19, 1973,
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and will discuss in detail the provisions of Senate Bill 3 (with particular emphasis upon the modified version of the U3C contained therein)
as originally formulated by the California Advisory Commission and
as subsequently amended by Senator Song in consultation with the

bill's principal supporters. An historical approach will be taken
throughout in order to keep the amendatory development of Senate
Bill 3 in proper perspective.
2
ThlE UNIFORM CONSUMER CREDIT CODE

The Official Text of the U3C was the product of an extensive study
by the Special Committee on Retail Installment Sales, Consumer
Credit, Small Loans and Usury of the National Conference. Eight work-

ing drafts were considered before the final draft was approved by both
the National Conference and the American Bar Association in 1968 as

the Official Text. To date six states have enacted the U3C substantially
as embodied in the Official Text;3 several other jurisdictions have enacted

variants thereof.'
As a result of dissatisfaction with the U3C among some consumer
groups, a rival code, the National Consumer Act (hereinafter referred

to as the "NCA"), was drafted.5 This act, in addition to generally
paralleling the U3C, incorporates an article on sales practices which
is analogous to the National Conference's Uniform Consumer Sales
Practices Act' and California's Consumers Legal Remedies Act.r

In

2. Although a comprehensive bibliography on the U3C is not required for the
purposes of this article, the following may be consulted for additional background:
UNIFORM CONSUMER CRErr CODE, OF CIuL TnxT WrrH COMMENTS (West 1969);
NEw RULES ON CONSUMER CREDIT PROTECTION (CCH 1969) (includes the Consumer
Credit Protection Act [hereinafter cited as CCPA], 12 C.F.R. pt. 226 (1973) (Regulation Z), the U3C Official Text with comments, and CCH explanation of each); N.
BUTLER, A SUMMARY OF THE UNI RM CONSUMER CREDrr CODE (1969); B. CLAIM
& J. FoNsEcA, HANDLING CONSUMER CREDIr CASES (1972) (includes the U3C Official
Text with comments, the CCPA, Regulation Z, the National Consumer Act with comments [hereinafter NCA], and the National Association of Insurance Commissioners
Model Act [hereinafter NAIC Model Act]; Curran & Fand, An Analysis of the Uniform Consumer Credit Code, 49 NEBR. L. REv. 727 (1970); Hogan, The Uniform
Consumer Credit Code, 25 Bus. LAw. 159 (1969); Richter, The Uniform Consumer
Credit Code of the National Conference of Commissioners on Uniform State Laws,
24 Bus. LAw. 183 (1968); Warren, The Uniform Consumer Credit Code, 24 Bus. LAW.
209 (1968).
3. Colorado, Idaho, Indiana, Oklahoma, Utah, and Wyoming have enacted the
Official Text of the U3C with only slight modification. COMMTrr
ON THE UNIFoRM
CONSUMER CREDIT CODE, REPORT ON VARIATIONS TO CODE IN ENACTING STATES (Rep.

No. I,1972).

4. E.g., Alabama and Kansas (Working Redraft No. 3 of the U3C); Louisiana
and Wisconsin (based on the NCA); the United States Congress for Washington, D.C.,
and Guam (Working Redraft No. 6 of the U3C).
5.

NATIONAL

Draft, Jan. 1970).

CONSUMER LAW

CENTER,

NATIONAL

CONSUMER

ACT

(Ist Final

Subsequently, this model was replaced by a substantially new draft.

NATIONAL CONSUMER LAW CENTER, MODEL CONSUMER CREDIT AcT 1973.

6. This act was approved in August 1971 by the National Conference and on
February 7, 1972, by the American Bar Association.
7. CAL. CIV. CODE §1750 et seq.
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addition to sponsorship of the NCA, the National Consumer Law
Center at Boston College Law School joined with the Department of
Consumer Affairs of the City of New York in sponsoring a series of
amendments (hereinafter referred to as the "NCLC Amendments")
to the U3C s in "an attempt to remedy some of the most glaring deficiencies in the Code."
At its 1971 annual meeting, the National Conference established
a Standing Committee on the Uniform Consumer Credit Code in
place of the special committee which had drafted the U3C. The reasons for establishing a standing committee were:
(1) The U3C has attained the same degree of acceptance as
had the Uniform Commercial Code when a Standing Committee was established to replace the pre-existing Special
Committee;
(2) The National Conference should have available an agency
(a) to observe the operation of the U3C in the states where
it has been enacted, and the variations from the Official
Text in these states,
(b) to assist State Administrators of the U3C,
(c) to assist Commissioners and other persons interested in
the enactment of the U3C,
(d) to cooperate with state study commissions, and
(e) to assist in educational programs;
(3) The appointment of a permanent Editorial Board would
create the mistaken impression that active consideration is
being given to revision of the Official Text of the U3C.' 0
The National Conference's attempt to forestall any impression that revision of the Official Text was being considered proved to be of short
duration. By the summer of 1972, the Standing Committee was actively considering just such a revision.1 '
A significant influence on the direction that the revision is taking
may be found in California's proposed Consumer Code.1 2 This proposed code was the result of an intensive study by the Advisory Commission. The Advisory Commission was organized late in June 1971
8. NATIONAL CONSUMER LAW CENTER, PROPOSED AMENDMENTS TO
OFFICIAL TEXT OF THE UNIFORM CONSUMER CREDIT CODE

9.

(Dec. 17, 1970).

Tim

1968

Prefatory note to the NCLC Amendments.

10. 25 CONS. FIN. L. BULL. 55 (1971).

11. REVISED UNIFORM CONSUMER CREDIT CODE (Working Redraft No. 3, Aug.
1972) (as proposed to be revised by the Standing Committee on the Uniform Consumer Credit Code). Working Redraft No. 4 was issued in December 1972, and Working Redraft No. 5 (Tentative Final Draft) was issued a year later.
12. COMMITr EE ON THE UNIFORM CONSUMER CREDIT CODE, supra note 3, at 3.
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and labored steadily until it submitted its final report on January 18,
1972.11 In accordance with its enabling resolution, the Advisory Commission went out of existence with submission of its final report. However, its leadership remained active on an informal basis as a medium,
under the direction of Senator Song, for carrying on negotiations with
a wide range of interested parties leading to acceptable refinements
of the Advisory Commission's proposals.
The discussion herein of the substantial variations in the U3C proposed for inclusion in the California Consumer Code has been designed to be understood without intensive prior study of the U3C.
However, greater benefit will be achieved if the reader has copies of
the Official Text of the U3C and of California's Senate Bill 3, as
amended January 7, 1974, available for reference.
THE PROPOSED CALIFORNIA CONSUMER CODE

The Advisory Commission's report recommended enactment of a
Consumer Code with a modified version of the U3C as Division 1
and recodification of many of California's existing consumer protection
laws, other than those which would be supplanted by the modified
version of the U3C, as Division 2. Senate Bill 3 then sets forth the
Consumer Code as proposed by the Advisory Commission.
The proposed California variant of the U3C is a substantial modification of the Official Text.1 4 Three basic classes of modifications were
recommended by the Advisory Commission: (1) those necessary for
conformity with California's constitutional and initiative statute usury
provisions; (2) those necessary to incorporate existing California consumer protection law; and (3) those necessary to provide additional
consumer rights and protections not included in either the Official Text
or present California law.
Senate Bill 3 was given extensive public hearings during June
1972,15 after which it was substantially amended on July 27, 1972,
to incorporate changes stemming from those hearings. It was also referred to the Senate Rules Committee with the recommendation that
it be made the subject of an interim study. Discussions were held
13. SENATE GENERAL ESEARCH COMMITTEE, REPORT TO THE SUBCOMlIrTEE ON
JUDICIARY OF THE ADVISORY COMMISSION ON THE UNIFORM CONSUMER CREDIT CODE
(1972). The Advisory Commission was appointed pursuant to Senate Resolution No.
133 of the 1971 Regular Session, introduced by Senator Song on March 23, 1971, JOUJRNAL OF THE CALIFORNIA SENATE 757 (Reg. Sess. 1971), and adopted, as amended, on
May 11, 1971, JOURNAL OF THE CALIFORNIA SENATE 1351 (Reg. Sess. 1971).
14. See Wright, Modified Uniform Consumer Credit Code Introduced in California, 26 Pairs. FIN. L.Q. REP. 41 (1972).
15. Hearings were held on June 7, 14, 21, and 28, 1972. The combined tran-

script was published by the Senate Judiciary Committee.
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during the interim among many of the interested parties in order to
work out solutions to problems, including administrative problems,
which had been raised in the hearings but which had not been reflected
by the July 1972 amendments. A conference with the Commissioner
of Corporations yielded agreements on many of his points of opposition,
though not enough to remove his opposition entirely. These and other
agreements were reflected in revisions to Senate Bill 3 as reintroduced
in the 1973-74 Regular Session.
The 1973-74 bill was amended five times. On February 8, 1973,
it was amended at the request of the Legislative Counsel to insert
an appropriation for reimbursement of local governments for statemandated augmentation of local programs. This was believed to be
necessary in order to comply with 1972 legislation1" because of the
presence of Senate Bill 3's penal provisions."l However, upon subsequent evaluation by the Legislative Counsel, this appropriation provision was deleted from Senate Bill 3.18 The bill was further amended
on February 26, 1973, again at the request of the Legislative Counsel,
to correct drafting errors and to conform its language to changes in
related statutes, particularly those proposed for recodification in Division 2 of the proposed Consumer Code. On June 6, 1973, substantial
amendments were made to overcome objections by the Office of the
Attorney General and the Department of Motor Vehicles. Amendments made necessary by the June 6, 1973 amendments, but which
had been overlooked when they were being drafted, were inserted on
June 19, 1973. Further discussions were held with the staff of the
Commissioner of Corporations during the 1973 interim study recess.
A number of additional amendments, which it was hoped would eliminate the Commissioner's opposition, were agreed upon and were incorporated in Senate Bill 3 when the legislature reconvened on January 7, 1974. A number of technical amendments, most of which were
necessitated by the passage of time, were made concurrently.
Following these amendments, Senate Bill 3 was calendared for hearing before the Senate Judiciary Committee on January 15, 1974.
However, the Commissioner of Corporations, in a letter to Senator
Song shortly before the hearing date, expressed continued opposition
to the concept of regulating retail credit sales. In addition, a letter
was received from the Director of Consumer Affairs which raised sev16. CAL. REv. & TAx. CoDE §2164.3, S.B. 90, CAL. STATs. 1972, c. 1406, §14.7,
at 2961.
17. Proposed CAL. CONSUMER CoDE §§5301, 5302. Hereinafter, provisions of the
proposed California Consumer Code will be cited by section only, e.g., §1101; corresponding provisions of the Official Text of the U3C will be cited as U3C §L101.
18. See S.B. 3, §90, 1973-74 Regular Session, as amended, Jan. 7, 1974.
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eral problems which had not previously surfaced. Insufficient time
remained to resolve all of these last minute objections before the January 30 constitutional deadline for passage of first year bills by their
respective houses of origin; therefore, Senate Bill 3 was held in committee.
Because of considerable California interest in the National Conference Standing Committee's Working Redraft Number 5 of the U3C,
Senator Song has requested that Senate Bill 3 be redrafted in conformity with its format in time for interim hearings during the final
recess of the legislature.
CALIFORNIA MODIFICATION OF THE

A.

U3C

Integrationwith Existing Statutory Framework
1.

Administrative Procedure

To fill a void in some states, the Official Text of the U3C included
an article on "Administrative Procedure and Judicial Review."' 19 Because California already has an excellent Administrative Procedure
Act, 20 this article of the U3C was omitted entirely from the text of
21
Senate Bill 3. Accordingly, the bill makes appropriate references
to the California act. A similar reference is made to California's
version of the National Association of Insurance Commissioners Model

Act. 22

Another major omission from the text of Senate Bill 3 was the U3C
provision for the establishment of a Council of Advisors on Consumer
Credit.2 3 As provided in the Official Text of the U3C, the Council
has limited powers and is restricted to advising, consulting, and recommending. It would appear that these functions can be performed
equally well in California by representatives of creditors and consumers at no expense to the state.
19. U3C art. 6, pt. 4. To conform with the standards laid down by the former
California Code Commission, Drafting Rules and Principles for the Use of California
Code Commission Draftsmen, REPORT OF TE CALIFORNIA CODE COMMISSION FOR THE
YEARS 1947-1948 app. G (1948), which are still adhered to by the Office of the Legislative Counsel, a large number of nonsubstantive changes were made in the process
of drafting the proposed code and preparing it in bill form for introduction. These
changes will not be discussed herein. However, it should be noted that articles of the
U3C were redesignated as chapters, parts were redesignated as articles, and subsections
were redesignated as subdivisions. Because a modified version of the U3C was incorporated into a broader proposed code as a division, references within the U3C to "this
act" were altered in Senate Bill 3 to read "this division." In addition, the decimal
point was deleted from section numbers of the U3C, corresponding letters were substituted for numbers to identify subdivisions, and corresponding numbers were substituted
for letters to identify paragraphs.
20. CAL. GOV'T CODE §11370 et seq., §11500 et seq.
21. §§3507, 6107.
22. CAL. INs. CODE §779.1 et seq., referred to in §4103(b).

23. U3C art. 6, pt. 3.
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2. FederalReserve Recommendations
In drafting Senate Bill 3, the Advisory Commission modified the
Official Text of the U3C by incorporating a series of seven recommendations which had been made by the staff of the Federal Reserve
Board in order to conform the text of the U3C to the existing provisions of the CCPA.2 4
The provisions of the U3C which permit specified charges in addition to credit service or loan finance charges were modified to provide
that, for the purposes of disclosure and advertising, reasonable closing
costs on real property sales and loans are deemed to be "additional
charges."2 5 Senate Bill 3s version of the U3C provides that disclosures with respect to all sales and loans may be as required by either
the California version of the U3C or the CCPA. 26 The Official Text
of the U3C would prohibit the use of CCPA disclosures in lieu of
the disclosures required by the U3C when real property is sold or
given as security for a loan.
In its provisions which specify the disclosures required for credit
sales and loans not pursuant to revolving accounts, Senate Bill 3 states
that neither the amount of the credit service or loan charge nor the
amount of the unpaid balance need be disclosed in any sale of a dwelling27 or in a purchase money loan secured by a first lien on a dwelling.28 The Official Text of the U3C permits such omission only when
the credit service or loan finance charge does not exceed ten percent
per year.
Finally, the Advisory Commission modified the U3C by adding a
new subdivision to the section which imposes civil liability for disclosure violations. 9 The new language is intended to encompass all
creditors, whether or not they are licensed credit arrangers and
brokers, and reads as follows:
In this section, creditor includes a person who in the ordinary
course of business regularly extends or arranges for the extension
of credit, or offers to arrange for the extension of credit. 30
24. The Federal Reserve recommendations were also considered by the NCLC
and formed the basis for several of the NCLC Amendments. The Advisory Commission's modifications of the U3C in this regard were taken verbatim from these seven
NCLC Amendments.
25. §§2202(c), 3202(c).
26. §§2301(b), 3301(b).
27. §2306(b) (10).
28. §3306(b) (7).
29. §5203.
30. §5203(f). In order to insure full liability of all creditors, credit arrangers,
and brokers, an identical subdivision was added by the January 1974 amendments of
Senate Bill 3 to §5202 (imposing civil liability for violations other than disclosure violations). §5202(i).
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3.

A'rangers and Brokers

The Advisory Commission made additional alterations of the Official
Text of the U3C to handle the problem of arrangers and brokers. For
example, the Official Text's definition of "loan finance charge" encompasses commissions or brokerage "unless the lender had no notice of
Senate Bill 3, however, rethe charges when the loan was made."3'
quires inclusion of commissions or brokerage in the loan finance charge
without exception, but liability for violations of the chapter on loans,
including the disclosure provisions, is limited to the person who ar32
ranged the loan when the actual lender had no notice of such charges.
The Advisory Commission also revised the U3C provisions3 3 pertaining to the authority to make supervised loans by adding two subdivisions dealing with the broker problem. The first exempts lenders
who make loans through brokers from the licensing process, provided
they do not personally receive a loan finance charge in excess of ten
percent per year. 4 The second provides that arranging for a loan
to be made by another is "making a supervised loan" insofar as licensing is concerned when the loan finance charge exceeds ten percent
per year and a commission or brokerage is received. 35
The foregoing modifications of the U3C were specifically designed
to take into account the California practice of real property loan brokers who handle all details of a loan and who merely call upon their
lender-principals to deposit funds in escrow when a loan is ready to
be closed. The actual lender receives no more than ten percent per
year interest so as not to violate the constitutional usury limit, but -the
actual loan finance charge, which includes commissions, is considerably
higher. These modifications also apply, however, to sellers who arrange third party loans, such as motor vehicle downpayment loans, to
finance sale of their goods or services if they receive any compensation
for arranging such loans.
The staff of the Federal Reserve Board recommended an eighth
amendment to the Official Text of the U3C. The portion of the U3C
pertaining to administrative powers, 36 which grants authority for the
adoption of rules implementing the disclosure provisions, includes a
31. U3C §3.109(1).
32. §3109(a).
33. U3C §3.502.
34. §3502(b).

35. §3502(c). As discussed in text accompany note 51 infra, Senate Bill 3 makes
no reference to regulated loans and provides instead that any loan having a loan finance charge in excess of ten percent per year is a supervised loan. §3501 (a).
36. The modified provisions for California dealing with administrative powers are
contained within §6101 el seq.
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statement that the rules so adopted "may require disclosure by persons
who arrange for the extension of credit." The Federal Reserve Board
recommended deletion of the quoted language and proposed instead
that the section be amended to provide that the adopted rules "supersede any provisions of this division which are inconsistent with the
Federal Consumer Credit Protection Act." Although the Advisory
Commission incorporated this recommendation in its initial draft of
Senate Bill 3, the substituted language was later eliminated on the
advice of the California Legislative Counsel Bureau. The Bureau believed that the substituted language would amount to an unconstitutional delegation of legislative authority to the administrator. Nevertheless, substantial compliance with the Federal Reserve Board's 7recommendation was accomplished by amending another provision of
Senate Bill 3.
B.

ConstitutionalConformity

One of the major problems faced by the Advisory Commission was
the fact that California's usury laws are contained in an initiative statute3" and in the state constitution. 9 Any change in either must be
approved by the electorate. As promulgated by the National Conference, the U3C is intended to be accompanied by a general repeal
of all usury statutes upon its enactment by a state legislature. In
other states this causes no problem because the repealer can be incorporated in the same bill which operates to adopt the U3C and
would become effective at the same time. In California, however,
it would be impossible to follow this procedure. Repeal of the initiative act could be included within the same bill as the one adopting
the modified version of the U3C, but it would not be effective unless
subsequently approved by the voters. Repeal of the constitutional
provisions would, in any event, have to be in a separate bill. Thus
even after enactment, effectiveness of the U3C finance provisions
would be contingent upon voter approval of two separate ballot propositions. Recent experience has shown that the electorate is not willing to weaken the usury laws, let alone repeal them. By way of illustration Proposition 10 on the 1970 general election ballot proposed
to exempt loans of more than $100,000 to corporations or partnerships
from the constitutional usury provisions, while Proposition 19 on the
same ballot proposed to raise the criminal classification of usurious
37.
See note
38.
39.

§5203(f) (civil liability of arrangers and brokers for disclosure violations).
30 supra and accompanying text.
CAY. STATS. 1919, at lxxxiii (initiative measure: Usury Law).
CAL. CoNsr. art. XX, §22, adopted Nov. 6, 1934.
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loans from misdemeanor to felony. The former received only 45 percent of the vote, while the latter was approved by a 72 percent vote.40
1.

Supervised FinancialOrganizations

The California Constitution exempts most institutional lenders from
interest rate limitations, leaving it to the discretion of the legislature
to fix such limitations as it deems desirable.41 The Advisory Commission determined that the most efficacious course in California would
be adaptation of the U3C to these constitutional exemptions. To that
end the Advisory Commission proposed amendments to six sections
of the U3C.
The key amendment in -the constitutional conformity plan was a
complete revision of the definition of "supervised financial organization." The Official Text's definition embraces all organizations other
than insurance companies which are authorized to accept deposits and
to make loans and which are governmentally supervised. In effect
this means banks, savings and loan associations, credit unions, and industrial loan companies. All of these are constitutionally exempt lenders in California. Personal property brokers, also a constitutionally
exempt class, together with the four classes covered by the Official
Text definition, were all included in the California definition. 4s By
this device all of the supervised exempt lenders would continue to
be licensed under their present regulatory laws rather than under the
U3C, thereby preserving their exempt status, while becoming subject
to additional regulation, including rate regulation, under the California
version of the U3C. Real estate brokers were originally added to the
definition despite their nonexempt status solely to obviate the necessity
for dual licensing of real property loan brokers. A provision was added
in the 1973-74 version of Senate Bill 3 exempting real property loan
brokers from the Real Estate Law,43 and eliminating their inclusion in
the definition of a "supervised financial organization." These changes
would have operated to require the licensing of real property loan brokers
44
under the Consumer Code licensing provisions.
Two classes of exempt lenders were intentionally excluded from the
definition of "supervised financial organization." Pawnbrokers were
not included because they are locally licensed and are not subject to
40.
1970).
41.
42.
43.
§10134).
44.

CAL.

SEC. OF STATE, STATEMENT OF VOTE-STATE OF CALIFORNIA

CAL. CONST. art. XX, §22, adopted Nov. 6, 1934.
§1301(q).
S.B. 3, §4, 1973-74 Regular Session (proposed CAL. Bus. &
§§3502, 3503.

(Nov. 3,

PROF. CODE
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regulation of their lending activities.

Nonprofit agricultural coopera-

tives were also omitted because they are not licensed at all. In both
cases there would be no dual state licensing or jeopardy to their
exempt status as a result of requiring licensing under the Consumer
Code.
2.

FinanceCharge Definitions

To insure conformity with the constitution, the Official Text definitions of "credit service charge" 45 and "loan finance charge 40 were
amended to modify the word "interest" so that it applies only to "interest" as used in the constitution. This was accomplished by adding,
after the word "interest," the phrase "for the loan or forebearance
of any money, goods or things in action." 41 Insertion of this constitutional language was made to coordinate these definitions with the rule
that a credit service or loan finance charge consists of (1) interest,
which is subject to the constitutional limitation of ten percent per year
unless charged by an exempt lender, and (2) service or expense
charges based on actual outlay, which are not construed as interest
subject to the constitutional limitation. 48 Each of these U3C sections
was also modified by the Advisory Commission to delete the words
"deferral charges" from the last sentence which operates to except certain types of charges from the definitions. This deletion was deemed
appropriate because deferral charges are in fact credit service or loan
finance charges for the period of a deferral.
3.

Miscellaneous Conformity Amendments

In addition to the foregoing major modifications of the U3C effected
by the Advisory Commission, minor constitutional conformity amendments were made to three sections. Reference to usury in the statement of purposes and policies49 was omitted because the California
version of the U3C, as embodied in Senate Bill 3, does not "simplify,
clarify and modernize the law governing. . . usury." To the contrary,
it has no effect whatsoever on that law. The parallel articles on consumer related sales and loans include identical sections, except for
terminology, which state that any credit service or loan finance charge
may be contracted for except with respect to consumer credit sales,
consumer loans, consumer related sales, and consumer related loans.
To avoid conflict with the constitution, the word "lawful" was inserted
45. U3C §2.109.

46. U3C §3.109.
47. §§2109, 3109.

48. Ex parte Fuller, 15 Cal. 2d 425, 102 P.2d 321 (1940).
49. U3C §1.102.
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by the Advisory Commission so that Senate Bill 3 provides that any
lawful credit service or loan finance charge may be contracted for.50
C. Incorporationof Existing Law
After resolving the constitutional problem, the Advisory Commission
recognized that the Official Text of the U3C did not reflect all of the
progressive legislation which now exists in the consumer credit area
and which has made California an innovative leader in consumer protection. It was the Commission's determination that all such existing
protections be included within the proposed Consumer Code.
1. Supervised Loans
Seventeen sections of the Official Text were modified in order to
implement a decision by the Advisory Commission that the class of
"regulated loans" must be eliminated in favor of treating all consumer
loans having loan finance charges in excess of ten percent per year
as "supervised loans." Extension of the supervised loan concept to
encompass all regulated loans insures that existing standards for regulation of lenders in California would not be jeopardized. The key
modifications were elimination of the definitions of "regulated lender"
and "supervised loan," and application of the definition of "regulated
loan" to supervised loans. 51

2. Rate Structures
Although there is considerable debate as to whether lower finance
charge ceilings function to protect consumers, the Advisory Commission decided that no change in existing California rate structures should
be recommended until there is adequate economic data available to
support higher rates such as those proposed in the Official Text of
the U3C. It should be noted, however, that a great deal of pertinent
data on this topic can be found in the report of the National Commission on Consumer Finance and in the six volumes of studies published
by that commission in connection with its report. 52 Necessary local
50. §§2605, 3605.
51. §3501. All of the other modifications were required for conformity with
these changes. Most important was the deletion of the rate limitations for regulated
loans other than supervised loans. U3C §3.201. Numerous sections of the U3C Official Text include references to regulated loans or to the deleted rate limitation section.
Each of them was modified as necessary to conform with the elimination of the category of regulated loans. U3C §§1.303, 3.102, 3.103, 3.203, 3.205, 3.206, 3.208, 3.304,
3.506, 3.511, 3.602, 3.603, 4.107, 6.202. Additionally, the Official Text provision relative to the applicability of consumer loan provisions to regulated loans was deleted as
superfluous in view of the elimination of the regulated loans category. U3C §3.513.
52. NATIONAL COMISSION ON CONSUMEI

UNITED STATES 273 (1972).

FINANCE,

CONSUME

CREDIT IN THE
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data may be expected to be developed by the Commissioner of Cor8
porations pursuant to his powers and duties as administrator.
Each of the three U3C rate sections which was retained by the
Advisory Commission for inclusion in Senate Bill 3 was modified to
substitute California rates for the higher U3C Official Text rates. Senate Bill 3 sets forth two rates applicable to consumer credit sales other
than revolving charge accounts, 54 one for motor vehicles and one
for all other goods and services, 56 both converted from add-on to actuarial basis rates. Similarly, the U3C provision establishing rate ceilings for revolving charge accounts was modified to reflect existing rates
57
3n California.
The Unruh Act rates which were adopted by the Advisory Commission are, with respect to contract, 18 percent per year on unpaid balances of $1,000 or less and 15 percent per year on balances in
excess of $1,000. The rate ceilings for revolving charge accounts are
one and one half percent per month on unpaid balances of $1,000 or
less and one percent per month on balances in excess of $1,000. Minimum Unruh Act charges are $10 for contracts having maturities of
not more than eight months, $12 for contracts having maturities in excess of eight months, and one dollar per revolving charge account payment for billing cycles of one month or more or the pro rata part of
one dollar for shorter billing cycles. The comparable rates for ReesLevering Act contracts is 22 percent per year with a minimum of $25.
With respect to consumer loans, the U3C was modified to reflect
existing rates for California personal property brokers (hereinafter referred to as "PPB's").s California has nine classes of consumer lenders
in addition to the PPB's. Banks and savings and loans associations
are not now subject to any rate limitations, and the effective rate ceilings for real property loan brokers are substantially in excess of those
for PPB's.5 9 Pawnbrokers may also contract for and receive higher
rates of interest, but their rate structures are exempt from the U3C
limitation so long as they are controlled by another law. 60 On the
other hand, industrial loan companies,61 and their offspring, the
53. See §§6104(a) (4), 6104(e).
54. §2201.
55. §2201(b) (2), adopted from CAL. CIv. CODE §2982(c) (part of the Rees-Levering Automobile Sales Finance Act [hereinafter Rees-Levering Act]).
56. §2201(b)(1), adopted from CAL. Cv. CODE §1805.1 (part of the Unruh Retail Installment Sales Act [hereinafter Unruh Act]).
57. §2207, adopted from CAL. Crv. CODE §1810.2 (Unruh Act).
58. §3508, adopted from CAL. FIN. CODE §§22451, 22451.1 (part of the Personal
Property Broker Law [hereinafter PPB Law]).
59. CAL. Bus. & PROF. CODE §§10241, 10242.
60. The rate structures are exempt under §1202(d) because they are controlled by
CAL. FIN. CODE §§21200, 21200.5.
61. CAL. FIN. CODE §§18655, 18655.1 (Industrial Loan Law).
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premium finance agencies, 2 small loan companies, 6 and credit
unions,64 now have lower rates. As nonexempt lenders, insurance
companies are limited by the constitutional usury rate. Because PPB's
constitute a major segment of the consumer finance industry, the Advisory Commission determined that their existing rate structure was representative of the industry and therefore adopted it for all lenders.
The PPB rate ceilings as incorporated in Senate Bill 3 are 30 percent per year on unpaid balances of $200 or less, 24 percent per year
on unpaid balances of more than $200 but not more than $500, 18
percent per year on unpaid balances of more than $500 but not more
than $1,500, and 12 percent per year on unpaid balances of more
than $1,500; or an alternative rate of 18 percent per year on all unpaid
balances.
In order to provide for complete current rate uniformity, Senate Bill
3 as reintroduced in the 1973-74 Regular Session changed the reference base index in the escalator provision6 5 from 1967 to 1973. This
amendment to the bill was made as part of the agreement with the
Commissioner of Corporations. However, because of the objection of
the California Attorney General to the concept of the escalator provision, it was deleted entirely from Senate Bill 3 in the third set of 1973
amendments.

66

In July 1972, Senate Bill 3 was amended to exempt credit unions
from both rate and maturity limitations so long as such limitations are
established by their own laws. This amendment was requested by
the California Credit Union League to protect the tax exemption enjoyed by credit unions through mandatory continuance of their 12 percent per year interest rate ceiling. 7
3.

Loan Maturities

In place of Official Text limitations on maturities applicable only to
loans of $1,000 or less, Senate Bill 3 limits maturities on loans, up to
$10,000 as follows:6 '
62. CAL. FIN. CODE §§18931, 18932 (Premium Finance Agency Law).
63. CAL. FIN. CODE §§24451, 24452 (California Small Loan Law).

64. CAL. FIN.

CODE

§14901 (California Credit Union Law).

65. §1106(a) (original version of S.B. 3).

66. A fourth set of 1973 amendments to Senate Bill 3 was made necessary by
this deletion. The fourth set, which was composed entirely of cleanup amendments,
included deletion of references to the now abandoned escalator provision in fifteen
other sections, §§2104, 2106, 2201, 2203, 2207, 2407, 2602, 3104, 3203, 3508, 3510,

3511, 3602, 4301, 5103.
67. An NCLC Amendment, which provides for the credit union exemption, was
adopted with minor modification and inserted at the end of the general exclusion sec-

tion of Senate Bill 3. §1202(e).
68.

§3511, adopted from CAL. FIN. CODE §18405.1 (Industrial Loan Law), §
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Principal
Less than $1,500
$1,500-$2,499.99
$2,500-$3,999.99
$4,000-$5,999.99
$6,000-$9,999.99

2
3
4
5
7

years,
years,
years,
years,
years,

15
15
15
15
15

days
days
days
days
days

D. Analysis of Existing Law
To insure that it would overlook none of the wide range of consumer credit protections already existing in California law, in addition
to the more obvious ones discussed previously, the Advisory Commission analyzed the four principal California consumer credit acts: the
PPB Law, 69 the Unruh Act,70 the Rees-Levering Act, 1' and the Moscone Automobile Leasing Act of 1969,72 closely comparing each with
the Official Text of the U3C. The Industrial Loan Law7a and the
California Small Loan Law74 were also analyzed and compared since
their consumer protection provisions are similar to those of the PPB
Law. On the basis of these analyses, substantial modifications of the
U3C were adopted by the Advisory Commission and incorporated into
Senate Bill 3, particularly with respect to the chapter on credit sales.
1.

Motor Vehicle Provisions

Because separate treatment of motor vehicles was found to be necessary in some cases, the Advisory Commission modified the Official Text
of the U3C to define "motor vehicle' as any vehicle required to be
registered under the Vehicle Code.7 5 Three other modifications dealing
specifically with motor vehicles were adopted. Of major importance was
an expansion of the disclosure requirements applicable to consumer
leases70 to include additional disclosures required by California Civil
Code Section 2985.8.77 This modification, which applies to all consumer leases, amplifies the requirement for a statement of the liabilities which may be imposed upon the lessee at the end of the lease
22454 (PPB Law). In the third set of 1973 amendments to Senate Bill 3, §3511 was
amended to make the maturity limitations applicable to all consumer loans rather than
to only the more restricted class of supervised loans.
69. CAL. FmN. CODE §22000 et seq.
70. CAL. Civ. CoDE § 1801 et seq.
71. CAT. CIV. CODE §2981 et seq.
72. CAL. CIV. CODE §2985.7 et seq.
73. CAL. FIN. CODE §18000 et seq.
74. CAL. FIN. CODE §24000 et seq.
75. §2105(h). The two pertinent index sections, §§1303, 2103, were modified
to make reference to this definition.
76. §2311.
77. CAL. Civ. CODE §2985.8 is part of the Moscone Automobile Leasing Act of
1969 [hereinafter Moscone Act].
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term. This was accomplished by requiring disclosure of: (1) the total
amount of periodic payments which will be credited in establishing
the net dollar amount of liability; (2) the total amount which will not
be so credited; and (3) the maximum possible liability. Secondly,
because of the establishment of these additional disclosure requirements, a modification was necessary to exempt motor vehicle leases
from Senate Bill 3's general restriction on liability with respect to consumer leases. 78 The third specific motor vehicle modification was effected by the Advisory Commission's addition of a new section requiring the refund of downpayments when a sale or lease agreement is
not executed.7 9 This new section was taken directly from the ReesLevering Act ° and modified to include leases.
2.

The Single Document Rule

An important concept in California credit sales and motor vehicle
leasing law is the single document rule.8 ' This rule requires that consumer credit sale or lease agreements shall be in writing, shall be
dated, shall, if printed, be in at least eight-point type, and shall contain
in a single document all of the agreements of the parties with respect
to the cost and terms of payment, all of the seller's or lessor's disclosures, and any evidence of indebtedness. In appropriate form this rule
was added to the sections of Senate Bill 3 establishing disclosure requirements with respect to consumer credit sales not made pursuant
to revolving charge accounts8" and with respect to consumer leases.8 3
To avoid conflict with the single document rule, the general disclosure provisions for credit sales 4 were modified in the July 1972 amendments of Senate Bill 3 to delete a provision that disclosures need not
be contained in a single writing. Although the single document rule
does not apply to consumer loans because the principal problem to
which the rule is directed (avoidance of concealed additional security)
is not a problem with such loans, the general disclosure provisions for
loans 5 were similarly modified for apparently no reason other than
to achieve conformity between the two sections.
78. §2406.
79. §2417. An exception from the refund requirement is made for the case in
which a buyer or lessee leaves his old car as a downpayment and knowingly agrees
that more than five days will elapse before a sale or lease agreement for a new car
will be entered into and a new car delivered.
80. CAL. CIV. CODE §2982.7.
81. CAL. CIV. CODE §§1803.1, 1803.2, 2982(a), 2985.8.

82. §2306(c).
83. §2311(b).
84. §2302(a)(4).
85. §3302.
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3.

Balloon Payments

The U3C includes admirable provisions intended to control the evils
associated with balloon payments.8 6 Additional provisions were inserted by the Advisory Commission to prohibit balloon payments on
most consumer loans,8 7 and to provide methods designed to alert buyers
and borrowers to their rights to refinance balloon payments in cases
where such payments are permissible. This was accomplished in
part by inclusion within Senate Bill 3 of the federal balloon payment
disclosure mandate, which requires that balloon payments be so identified and that the borrower's rights to refinance be set forth conspic88
uously.
In the original Advisory Commission recommendation, the previously
discussed section of the proposed California Consumer Code, which
operates to limit maturities of supervised loans up to $10,000,80 provided that such loans shall be payable in "substantially equal installments at equal periodic intervals." This effectively barred balloon
payments altogether so that the balloon payment refinancing provisions
and the accompanying disclosure requirements applied only to supervised loans of $10,000 or more. An exception was carved out for
payment schedules which are adjusted to the seasonal or irregular income of the debtor. This same exception also applies to the U3C's
balloon payment refinancing provisions. In accordance with the
agreements reached with the Commissioner of Corporations, the 197374 version of Senate Bill 3 prohibited balloon payments entirely except in those cases exempted under the U3C's balloon payment refinancing provisions or under circumstances described in a rule of the
administrator.90 In conformity with this change, the phrase "substantially equal installments at equal periodic intervals" was deleted from
the maturities section discussed previously.
The practical effect of these balloon payment provisions would be
to drastically limit the practice of some real property loan brokers who
arrange loans with a term of at least three years, thereby avoiding
the prohibition in the Real Property Loans Law against balloon payments on loans of less than three years.91 Additionally, payment sched86. U3C §§2.405, 3.402.
87. §3511.

88. 12 C.F.R. §226.8(b)(3) (1973) (Regulation Z). Regulation Z was inserted
in the sections of the proposed Consumer Code governing disclosures for consumer
credit sales not made pursuant to revolving charge accounts, §2306(b) (12), refinancing
credit sales, §2307(g), consildation of credit sales, §2308(a)(3), (b)(2), and consumer loans not made pursuant to revolving loan accounts, §3306(b) (9).
89. §3511. See note 68 supra and accompanying text.
90. §§2405(b), 3402(b).
91. CAL. Bus. & PROF. CODE §10244.

This practice has already been somewhat
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ules that include interest but little or no repayment of principal
would be all but eliminated under these balloon payment provisions.
In either situation the borrower is faced, at maturity, with a balloon
payment which, because of the broker's commission and closing charges,
may be greater than the amount actually borrowed. Usually, this payment in turn must be refinanced with another larger commission going
to the broker.
4.

Notices to Consumers

The Advisory Commission's modification of the U3C by the addition
of two notice provisions9 2 serves to illustrate how an integrated code
benefits all consumers by extending protections already enjoyed under
existing law by some consumers to others. These sections taken together require that all consumer credit sale, lease, or loan agreements
shall contain clear, conspicuous, and printed notices: (1) warning buyers, lessees, or borrowers not to sign before reading the agreement;
(2) advising them that they are entitled to a copy of the agreement;
(3) advising them that unpaid balances may be prepaid at any time
without penalty; (4) advising them that a partial rebate of the credit
service or loan finance charge may be obtained under certain circumstances; and (5) warning them that the security may be repossessed
after default and that, in appropriate circumstances, there may be a
suit and liability for any deficiency. These notices are inspired by
the Unruh,93 Rees-Levering, 94 and Moscone Acts 5 and are modified
forms of the notices proposed by the NCLC Amendments.
An additional notice required by the same sections is applicable to
agreements for motor vehicle credit sales or leases and to loan agreements secured by motor vehicles. It warns that the agreement does
not provide for public liability or property damage insurance unless
a charge for it has been specifically included within the agreement.
Only the Rees-Levering Act, 96 among existing consumer laws, contains
this requirement. However, it is now mandated under other law97 in
all cases where a seller, lessor, or lender requires any insurance on
a motor vehicle. Thus the effect of including the warning in California's version of the U3C would be to require its joinder with the
curtailed by the 1973 enactment of Business and Professions Code Section 10244.1, which
extends the prohibition period on balloon payments to six years in the case of owneroccupied dwellings.
92. §§2314, 3313.
93. CAL. Crv. CODE §1803.2.
94. CAL. CMy. CODE §2982(a).
95. CAL. Civ. CODE §2985.8.
96. CAL. CIV. CODE §2984.1.
97. CAL. VEHICLE CODE §5604.
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other notices in all cases while also subjecting such warnings to the
single document rule in the cases of sales and leases.
5. Holder in Due CourseDoctrine
One of the most important proposals in the U3C is abolition of the
holder in due course doctrine98 and its close relative, the waiver of
defenses clause,99 with respect to consumer credit sales. The Advisory Commission, while adopting these provisions, moved to eliminate
a remote loophole in the holder in due course section by deleting its
last two sentences, which read:
A holder is not in good faith if he takes a negotiable instrument
with notice that it is issued in violation of this section. A holder
in due course is not subject to the liabilities set forth in the provisions on the effect of violations on rights of parties (Section
5.202) and the provisions on civil actions by administrator (Section 6.113).
Under the unmodified U3C provision a person who takes a negotiable instrument from a seller would have notice that it was issued
in violation of that provision because he would have knowledge of its
source; therefore only a subsequent holder, a rarity, could qualify as
a holder in due course. However, by deletion of the quoted sentences, even this remote possibility is eliminated. This modification
by the Advisory Commission effectively incorporates the Unruh Act
prohibition on negotiable notes' 00 and was taken directly from the recommendations embodied by the NCLC Amendments.
The U3C Official Text provision, although generally 1rohibiting the
taking of negotiable instruments, nevertheless permits the taking of
checks. The Advisory Commission considered the possibility of a seller
taking a series of checks immediately upon sale, one in lieu of each
installment payment, as a subterfuge to avoid the prohibition on negotiable instruments. To eliminate this potential loophole and, at the
same time, to accommodate the frequent use of sight drafts by California lenders when lending funds for cash purposes, the Advisory
Commission modified the U3C provision to permit the taking of currently dated checks or sight drafts.10
The Advisory Commission also adopted the National Conference's
Alternative A to the U3C Official Text provision which makes assignees of retail installment contracts subject to all claims and defenses
98.
99.
100.
101.

U3C §2.403.
U3C §2.404.
CAL. CIV. CODE §1810.7.
§2403.
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assertable by the buyer or lessee against the seller or lessor and which
provides that waivers of such claims or defenses are ineffective as to
102
assignees.
A glaring loophole in the holder in due course and waiver of defenses provisions of the U3C 08 can be opened up by the expedient
of making direct loans for the specific purpose of financing cash purchases. A valid negotiable note could be taken in such a case, and
both the lender and any holders in due course would thereby be insu-

lated against any claims or defenses the borrower-buyer might have
against the seller.

It appears likely that the courts, at least in Cali-

fornia, would eventually close this loophole by extension of the principle that a finance company may be denied the status of a holder
in due course if it is too closely connected with the seller. 0 4 In anticipation, the Advisory Commission adopted a new section for inclusion
within Senate Bill 3 which would make such an extension legisla10 5
tively.

6. Multiple Agreements
The Official Text of the U3C includes three sections pertaining to
the use of multiple agreements.

The first 0 6 forbids the use by sellers

of multiple agreements with the intent thereby to obtain a higher
credit service charge or to avoid disclosure of an annual percentage
rate. The Advisory Commission made no change with respect to this
section. The second section, 0 7 applicable to consumer loans in general, only forbids the use of multiple agreements in order to avoid
102. §2404, adopted from CAL. CIV. CODE §1804.2 (Unruh Act), as amended, CAL.
STATS. 1967, c. 1294, at 3098. It should be noted that §2403 merely prohibits the
taking of negotiable instruments without destroying their effectiveness as such in the
hands of a holder in due course. Accordingly, the Advisory Commission added language to §2404 to provide, in the situation where a negotiable instrument is taken in
violation of §2403, that: (1) the execution of such an instrument by the buyer or
lessee shall not be deemed to be an effective waiver of any claims or defenses assertable against an assignee; and (2) no such claims or defenses are assertable against a
holder in due course of a check or sight draft.
103. U3C §§2.403, 2.404.
104. Vasquez v. Superior Court, 4 Cal. 3d 800, 484 P.2d 964, 94 Cal. Rptr. 796
(1971); Morgan v. Reasor, 69 Cal. 2d 881, 447 P.2d 638, 73 Cal. Rptr. 398 (1968);
Commercial Credit v. Orange Co. Mach. Works, 34 Cal. 2d 766, 214 P.2d 819 (1950).
105. §3410. This Advisory Commission addition was inspired in part by an
NCLC Amendment. §3410(b) operates to limit the lender's liability in such situations
and sets forth rules for determining the amount owing when two or more loans have
been consolidated. These rules are based on the rules for applying payments when
there is cross-collateral with respect to consolidated credit sales. See §2409. The effect of adding §3410 was amplified by the concurrent modification of the following
sections of the proposed Consumer Code in order to make their provisions applicable
to sales-related lenders: §2407 (the limitations on security for sales agreements); §2411
(the prohibitions against referral sales); §2501 (the provisions regarding home solicitation sales); and §5103 (the restrictions upon deficiency judgments).
106. U3C §2.402.
107. U3C §3.409.
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disclosure of an annual percentage rate. Intent to obtain a higher loan
finance charge was not covered because there is no sliding rate ceiling
for consumer loans unless they are supervised loans. The third section,108 applicable only to supervised loans, prohibits the use of multiple
agreements with the intent thereby to obtain a higher loan finance charge
or to avoid disclosure of an annual percentage rate.
In line with the previously discussed elimination of regulated
loans, 0 9 the section applicable to consumer loans in general was deleted by the Advisory Commission in favor of the section applicable
to supervised loans. The latter was modified to conform with California law 10 by making the critical element of the violation either the
obtainment of a higher loan finance charge or the avoidance of disclosure of an annual percentage rate by a lender who knowingly permitted use of multiple agreements. In the Official Text -the critical
element is permitting the use of multiple agreements with the intent
thereby to obtain a higher charge or to avoid disclosure. Thus the
Senate Bill 3 version represents a liberalization of the section, in terms
of ease of proof of violation, since it is generally easier to prove that
a person knew what he was doing than it is to prove his intent in
doing it. It should also be noted in this connection that the Advisory
Commission added to this section a new subdivision which prohibits
licensees from knowingly inducing borrowers to split loans with other
licensees."'
7. Assignments of Earnings
The two related provisions of the U3C which prohibit assignments
of earnings as security for payment were both modified 12 by the Advisory Commission to permit those assignments of earnings which are
currently authorized by the California Labor Code." 8 Such assignments (1) must be consented to by the assignor's spouse, if married,
or by a parent or guardian, if a minor, (2) may apply only to wages
or salary already earned at the time of the assignment, and (3) may
affect not more than 50 percent of the assignor's wages or salary, or
not more than 25 percent upon a showing that the wages or salary
are necessary for the su1port of his family.
Senate Bill 3s provision relative to assignments of earnings as se108. U3C §3.509.
109. See note 51 supra and accompanying text.
110. CAL. FiN. CODE §§18671, 18672, 22464, 24463, 24464.
111. §3509(b). Use of the word "licensee" and a definition thereof in §3501(e)
were added by the Advisory Commission. See note 217 infra and accompanying text.
112. §§2410, 3403.
113. CAL. LABOR CODE §300.
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curity for loans was amended in July 1972 to clarify that all assignments of future earnings are prohibited, to authorize liens on wages
when assignments of wages are permissible, to clarify that the permissible lien or assignment provision applies to wages, salary, earnings,
income, or commissions which have been earned, and to refer to the
Financial Code definition of a PPB," 4 as well as to the Labor Code provision. This amendment was made at the request of attorneys representing some of the PPB's, in order to eliminate any possibility of conflict
between the assignment of earnings provision and the definition of
a PPB.
8. Prepayment Provisions
The companion prepayment provisions of the U3C were modified
by the Advisory Commission to authorize partial as well as full prepayment of an obligation without penalty.1 15 Under existing law in California, borrowers have the right to prepay in full or in part without
penalty,1 06 but credit buyers have only the right to prepay in full without penalty. 1 17 The Real Property Loans Law" 8 is a glaring exception
to the general rule prohibiting penalties for prepayment of consumer
loans. However, under Senate Bill 3 real property loans would also
be subject to this limitation. The Official Text sections were further
modified by the Advisory Commission's addition of a new subdivision
to each providing that "tender by the debtor or at his request of the
unpaid balance less required rebates must be accepted by the creditor
as payment in full." -9 This language is designed to insure that a
creditor may not refuse a payoff in order to force the debtor into further dealings with that creditor.
A number of modifications were made by the Advisory Commission
in the U3C provisions governing rebate upon prepayment. 20 The
provisions that excuse rebates of less than one dollar were modified
to clarify that they apply only if the total of all rebates is less than
one dollar.' 2 ' The formula for computing the amount of the rebate
was modified to provide that the numerator shall include the current
periodic balance if prepayment in full occurs during the first half of
114. CAL. FIN. CODE §22009. This definition states that a PPB is a lender who
takes security in personal property or "any lien on, assignment of, or power of attorney relative to wages, salary, earnings, income, or commission."
115. §§2209, 3209.
116. CAL. FIN. CODE §18670 (Industrial Loan Law), §18933 (Premium Finance
Agency Law), §22473 (PPB Law), §24473 (Small Loan Law).
117. CAL. CIv. CODE §1806.3 (Unruh Act), §2982(d) (Rees-Levering Act).
118. CAL. Bus. & PROF. CODE §10240 et seq.
119. §§2209(b), 3209(b).
120. U3C §§2.210, 3.210.
121. §§2210(a), 3210(a).
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the computational period.12 2

The Official Text excludes the current

periodic balance from the numerator regardless of when prepayment
occurs during a computational period.

The Advisory Commission also

modified the U3C section governing rebate upon loan prepayment to
permit, in all cases involving real property security, deduction of closing costs included in the loan finance charge before the rebate compu-

tation is made.

23

The Official Text provision would allow such de-

duction only when the loan is primarily secured by real property.

As

with the prepayment provisions, the Official Text's rebate provisions
are substantially the same as existing credit sales law in California. 2 '
The Official Text's provisions in this regard are also similar to those
for industrial loan companies and premium finance agencies. 2 ' The
modified and added computation provisions were adapted from the PPB
126
Law.
An important result of the Advisory Commission's unification of
consumer credit laws under Senate Bill 3 is the effective elimination
of incentives for the practice, now engaged in by some real property
loan brokers, of "flipping" loans. Under existing law a real property
loan broker earns his full commission immediately upon closing a loan.
If a borrower desires to make a new loan before maturity of his existing loan, a new commission will be charged on the entire amount of
the new loan including the prepaid balance of the old loan.

Such

refinancing of unmatured loans is known as "flipping," and if resorted
to often enough, can result in the accumulation of debt far greater
than the amounts actually realized by the debtor.

Even when a loan

runs to maturity, the total finance charge, composed of interest at ten
percent per year plus the statutory commission,' 27 is in almost every
case substantially greater than the rates permitted by Senate Bill 3.
122. §§2210(c), 3210(c).
123. Id. It should also be noted that the Advisory Commission modified the U3C
rebate sections by adding a new subdivision to each providing a formula for computing
the special rebate to be made upon termination of the agreement when there has been
a partial prepayment. This type of rebate is computed only if three or more, but less
than all, of the installments are prepaid simultaneously. §§2210(j), 3210(j).
124. CAL. Civ. CODE §1806.3 (Unruh Act), §2982(d) (Rees-Levering Act).
125. CAL. FIN. CODE §18667 (Industrial Loan Law), §18933 (Premium Finance
Agency Law).
126. CAr. Fnr. CODE §22480.
127. The California Real Property Loans Law, CAL. Bus. & PROF. CODE § 10240
et seq., permits commissions on loans secured by second deeds of trust (the typical
consumer loan) of up to five percent of the principal amount if the term is less than
two years, up to ten percent if the term is at least two years but less than three years,
and up to fifteen percent if the term is at least three years. CAL. Bus. & PROF. CODE
§10242. Since the principal amount of a loan must generally be made large enough
to provide funds necessary to pay the broker's commission, there is normally a compounding phenomenon which makes the effective commission on the money actually
borrowed somewhat greater than the statutory rate. For example, 15 percent of a full
loan is really 17.65 percent of the loan before augmenting it to provide funds for the
commission.
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Under Senate Bill 3, in a manner similar to that permitted brokers
under the California Small Loan Law, 1 28 a real property loan broker
would have to take his commission out of that portion of the loan finance charge in excess of the interest payable to the lender. Since
the accumulation of loan finance charges stops upon prepayment, a
broker could not double up his commissions by "flipping." In addition,
he could not compound his commission because under Senate Bill 3
it would be based solely on the amount actually borrowed.
9.

Receipts, Accounts, and Satisfactions

To fill a void in the U3C, parallel sections were added by the Advisory Commission to the article on credit sales 2 9 and the article on
loans 3 ° to establish requirements relative to receipts for payments,' 31
statements of account, 32 and acknowledgment of payment in full. 83
Receipts are required to be given without request for cash payments.
This provision was limited to cash payments because canceled checks
serve as receipts for payment by check and numbered stubs serve as
receipt for payments by money order. Present California law on sales
has no comparable requirements; however, some of the lender laws
are essentially the same.' 3 4
The provisions dealing with statements of account were adapted
from the Unruh Act 35 and have no parallel in present California loan
law. They require that upon request of the debtor the creditor shall
provide a detailed written statement which specifies with accuracy the
total amount unpaid. The statement must be furnished without charge
once each year and a charge of not more than one dollar may be made
for additional statements. It should be noted that these provisions do
not apply to revolving charge or loan accounts or to consumer leases.
Finally, written acknowledgment of payment in full of installment
contracts or loans is required. In addition, release of all security with
respect to such contracts or loans is mandated upon payment in full.1386
"Release of security" is defined as a termination statement when a
financing statement has been filed,3 7 a duly endorsed certificate of own128. CAL. FiN. CODE §§24451, 24452.
129. §2315.

130. §3314.
131. §§2315(a), 3314(a).
132. §§2315(b), 3314(b).
133. 9§2315(c), 3314(c).
134. CAL. FIN. CODE §§18670(d), 22473(d), 24473(d).
135. CAL. CIv. CODE §1806.2.
136. Security under revolving charge accounts which has been paid for must be released within thirty days after demand. Security under revolving loan accounts must
be released within thirty days after request when the accounts have been paid in full.
137. CAL. Comm. CODE §9404.
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ership when the creditor holds a certificate of ownership of the security, or a full reconveyance or a release of mortgage when there is
real property security. With respect to existing California law, the
Unruh Act requires acknowledgment of satisfaction and release of security, though in less detail, when an installment contract has been
paid in fu]l 13 8 and provides that the same requirements apply to revolv-

ing charge accounts;'3 9 similar requirements apply to some classes of
loans.

140

10. Repossession
Both the Unruh Act and the Rees-Levering Act have provisions governing repossession, redemption, and disposition of collateral. 1"41 Lenders, however, are subject only to the general provisions of the California Commercial Code.' 42 To achieve uniformity in the law governing repossession, redemption, and disposition of collateral for consumer obligations, the Advisory Commission added a new section.143
This addition not only incorporates the Commercial Code provisions
by reference, but also extends the notice of sale period from five to
ten days and specifies that the notice shall set forth the amount necessary to redeem prior to sale or other disposition together with a notice,
in appropriate circumstances, that the debtor may be liable for a deficiency judgment.

11.

1 44

Deficiency Judgments

One of the more controversial areas of the U3C deals with the right
to obtain a deficiency judgment. Existing California law prohibits deficiency judgments with respect to credit sales of consumer goods other
than motor vehicles 45 but makes no restrictions with respect to the latter.
The Advisory Commission adopted modifications to the U3C's deficiency
judgment section which operate to perpetuate the existing prohibition
of deficiency judgments on retail installment sales contracts for goods
other than motor vehicles. 48 With respect to motor vehicles, the California version provides that deficiency judgments can be obtained only
when the cash price is more than $1,500. By way of comparison,
138. CAL. CIv. CODE §1806.4.
139. C.L. Cirv. CODE §1810.8.
140. CAL. CrV. CODE §2941; CAL. FIN. CODE §§18670(e), 22473(e), 24473(e).
141. CAL. Crv. CODE §§1812.2, 1812.3 (Unruh Act), §2983.2 (Rees-Levering Act).
142. CAL. COMMX. CODE §9501 et seq.
143. §5111.
144. As modified, the incorporated Commercial Code provisions would become
subject to the Consumer Code's antiwaiver section, §1107(a).
145. CAL. Cv. CODE §1812.5.
146. §5103(b).
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the U3C Official Text provision permits deficiency judgments with respect to all consumer goods when the cash price is more than $ 1 ,0 00.147
12.

Venue

The parallel venue provisions of the Unruh' 48 and Rees-Levering
Acts' 4 9 were consolidated by the Advisory Commission and added to
Senate Bill 3 as a single, general venue section.' 50 Venue as to county
and as to judicial district within a county, subject to jurisdictional limitations on the court in a particular judicial district, may be determined
on any one of five bases:
(1) The place where the contract was signed;
(2) The place where the debtor resided at the time the contract
was signed;
(3) The place where the debtor resides at the commencement
of the action;
(4) The place where goods purchased pursuant to the contract
have been so affixed to real property as to become a part
thereof; or
(5) The place where a motor vehicle purchased pursuant to the
contract is permanently garaged.
Despite the foregoing, if an obligation is secured by real property,
the action must be brought in the county and, if the judicial district
court has jurisdiction, in the judicial district in which the real property
or part thereof is located. It should also be noted that a 1971 amendment to California's general venue statute added special venue provisions applicable to all consumer obligations other than those subject
to the Unruh or Rees-Levering Acts. 5 ' Under that amendment,
venue may be determined on any one of the first three bases listed
above. When applied to consumer loans, therefore, the Senate Bill 3
venue section conforms to existing law.
13.

Home Solicitation Sales

52
The U3C's home solicitation provisions with respect to credit sales'
were modified by the Advisory Commission to conform with the Cali-3
fornia Home Solicitation Sales Law which was enacted in 1971.1

147. U3C §5.103.

148.
149.
150.
151.

CAT. Crv. CODE §1812.10.
CAL. Civ. CoDE §2984.4.
§5109.
CAL. CODE Crv. PRoc. §395(b), (c), CAL.

152. U3C §§2.501-2.505.

STATS. 1971, c. 1640, at 3540.

153. CAL. Civ. CODE §1689.5 et seq., CAL. STATS. 1971, c. 375, §1, at 739. See
Comment, A New Remedy For California Consumers: The Right To Cancel A Home
SolicitationContract,3 PAC. L.J. 633 (1972).
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The U3C section limits cancellation fees to five percent of the cash
price but not -toexceed the amount of the cash downpayment. 1 4 The
modification, while maintaining the five percent factor, sets the limit
at the lesser of $15 or the amount of the cash downpayment. 15 A
new subdivision was added 'by the Advisory Commission to the same
section to incorporate a restoration provision:
If the seller's services result in the alteration of property of the
buyer, the seller shall restore the property to substantially as good
condition as it was at the time services were rendered. 1"
The U3C's definition of "reasonable time after cancellation," within
which a seller must demand possession of his goods or lose title to
58
them, 57 was reduced from 40 to 20 days.'
14. Lender Restrictions
To conform with California's existing lender licensing laws, new
subdivisions were added by the Advisory Commission to the U3C's
provisions on the licenses required to make supervised loans.'5 9 The
additional subdivisions require that licenses be conspicuously posted
in the licensee's place of business, 60 prohibit transfer or assignment
of licenses, 1 ' and establish that only one place of business may be
maintained under one license.' 2 The latter addition prevents statewide licensing of multi-office lenders by requiring that a separate license be obtained for each office they operate.
A new section was added by the Advisory Commission to prohibit
licensees from charging or receiving, directly or indirectly, any interest
or charge of any nature unless a loan is actually made. 1 3 At the
request of the Commissioner of Corporations this provision was restructured in the 1973-74 version of Senate Bill 3 to insure that there
be no interest or other charge until a loan has been fully funded. In
response to an objection by the Attorney General, the third set of 1973
amendments to Senate Bill 3 made this provision applicable to lenders
rather than limited to licensees, thereby extending its coverage to all
consumer loans rather than solely to supervised loans.
154.
155.
156.
157.
158.

U3C §2.504(3).
§2504(c), adopted from CAL. Civ. CODE §1689.10.
§2504(e), adopted from CAL. Civ. CODE §1689.11.
U3C §2.505(1).
§2505(a), adopted from CAL. Crv. CODE § 1689.11.

159. U3C §3.503.
160. §3503(d), adopted from CAL. FiN.
Loan Law).

CODE

§22401 (PPB Law), §24401 (Small

161. Id.
162. §3503(e), adopted from CAL. FIN. CODE §22402 (PPB Law), §24402 (Small
Loan Law).
163. §3515, adopted from CAL. FIN. CODE §18654 (Industrial Loan Law), §22450
(PPB Law), §24450 (Small Loan Law).
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It is interesting to note that under existing law, if a loan under the
Real Property Loans Law fails to be funded because the borrower
did not disclose all outstanding liens of record or the correct vested
title, the borrower is liable for al charges actually incurred and onehalf of the broker's commission."" Such liability is not permitted under existing law in favor of any other class of lender. Under Senate
Bill 3, no such liability would be permissible in any case.
15. Credit Insurance
Two U3C provisions 165 relating to consumer credit insurance were
modified to conform with existing law. 68 The California requirement
of full coverage for the duration of a debt was provided for by deleting
the U3C authority to write insurance for a shorter term if the debtor
is advised in writing of the shorter term. 1
The U3C limits the
amount of consumer credit life insurance in the case of installment
debt to not more than the greater of the scheduled or actual amount
of the debt.' 68 The Advisory Commission deleted the scheduled
amount alternative but included earned charges in the actual amount.'6 9
16. Dischargefor Garnishment
In the July 1972 amendments to Senate Bill 3 an amendment was
made to the section which prohibits an employer from discharging an
employee for the reason that the employee's wages have been garnished. 170 This amendment incorporates a provision of existing law' 71
prohibiting discharge of an employee because a creditor has threat72
ened such garnishment.
E. New Consumer Protections
Up to this point, most of the discussion has focused upon Califor164. CAL. Bus. &PROF. CODE § 10243.
165. U3C §§4.201, 4.202.
166. CAL. Fi. CODE §18661 (Industrial Loan Law), §22450 (PPB Law), §24450
(Small Loan Law).
167. §4201 (b).
168. U3C §4.202(1) (a).
169. §4202(a) (1). In addition, three new subdivisions were added by the Advisory Commission. §4202(c), (d), (e). These subdivisions vary somewhat from existing
law, CAL. FrN. CODE §§22458.1, 22458.2, which is more general in designating who
may be the insured, and which requires a minimum, nonretroactive disability period
of fourteen days before any disability indemnity is payable. The Advisory Commission
felt this requirement to be unfair to borrowers who suffer a disability commencing
within fourteen days before a payment due date and ending before the following due
date.
170. U3C §5.106.
171. CAL. LAnon CoDE §2929(b), CAL. STATs. 1971, c. 1607, at 3460.
172. §5106.
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nia's modifications of the U3C designed to -incorporate consumer protection provisions already existing under California law, or upon Advisory Commission revisions so closely related to such conformity modifications as to make concurrent discussion advantageous. In the main,
the modifications to be discussed hereafter represent changes supplemental to both the U3C and present California consumer protection law.
1.

Home Solicitation Sales

A number of modifications in the home solicitation provisions were
considered desirable. The U3C's definition of a home solicitation
sale173 was revised 174 to exclude sales which are subject to Senate Bill
3's provisions on rescission of credit sales or loans secured by interests
in residential real property, 175 or which are subject to the corresponding
provisions of the CCPA. 7 1 The U3C provision 77 which prescribes the
form of a home solicitation sale agreement or offer was modified by the
Advisory Commission to state that the buyer may cancel at any time until
the seller "has delivered the notice required by this section' 7 8 rather
than until the seller "has complied with this section." This change
was believed necessary in order to eliminate any inference that giving
the required notice -after the buyer had signed the offer or agreement
would constitute compliance.
The U3C provides that a seller shall not be entitled to any cancellation fee if he fails to tender any payments made by the buyer, including goods traded in, and any evidence of indebtedness within ten
days.' 7 9 Additionally, it provides that until the seller makes the required tender a buyer may retain possession of any goods he has received and has a lien on goods in his possession or control for any
recovery to which he is entitled. 80 The Advisory Commission greatly
broadened debtors' rights by revising these U3C provisions to deny
cancellation fees to sellers who fail to comply with any obligation imposed by the entire article on home solicitation sales, 8" and by authorizing debtors to retain possession of goods, with a lien thereon,
until their sellers comply with all obligations imposed by the entire
82
article.1
173.
174.
175.
176.
177.
178.
179.
180.
181.
182.

U3C §2.501.
§2501.
§5204.
CCPA §125, 15 U.S.C. §1635 (1971).
U3C §2.503.
§2503 (c).
U3C §2.504(3).
U3C §2.504(4).
§2504(c).
§2504(d).
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2.

Brick Wall Amendment and Default

Two new sections not present in the U3C were added by the Advisory Commission to Senate Bill 3 to further extend debtors' protections. One is the so-called "brick wall amendment" which was substituted for the U3C provision1 83 that authorizes licensees to engage in
other business at the same location where supervised loans are made
unless such other business is for the purpose of evasion or violation
of the U3C. Senate Bill 's substitute section 8 4 prohibits, with limited
exceptions,' 18 5 other business at the same location 8 6 and prohibits tiein sales regardless of location. 8 7 The brick wall amendment was intended to prevent the evils of tie-in sales schemes. Under such
schemes lenders would obtain exorbitant, though concealed, interest
by requiring their borrowers to purchase goods at inflated prices as
a condition to obtaining loans. The second section added by the Advisory Commission is an entirely new provision 88 which was derived
without modification from the NCLC Amendments. It establishes a
limited definition of "default" intended to eliminate defaults on technical grounds-i.e., those grounds which do not constitute a substantial
impairment of the contractual relationship between the parties.
3.

Jurisdiction

The U3C's general jurisdiction section 89 provides, inter alia, that
consumer transactions are deemed to be made within a particular state
and are subject to that state's U3C if the appropriate transactional instruments are received by the creditor in that state. An NCLC
Amendment, which was adopted by the Advisory Commission, insures
that transactions will be subject to local law when the transactions are
induced by face-to-face solicitations within the state, even though the
pertinent instruments may not actually 'be received by the creditor's
local agents. 190 Because the foregoing modification would be operative only when there has been a face-to-face solicitation within the
state, the Commissioner of Corporations suggested a further revision
of Senate Bill 3 designed to cover out-of-state solicitations received
within the state. This suggestion, which covered mail, radio, televi183. U3C 3.512.

184. §3512.
185. E.g., §3512(a) (sales of loan-related insurance), §3512(c) (sales of furnishings used in the business), and §3512(d) (sales of repossessed security).
186. §3512(a).
187. §3512(g).
188. §5110.
189. U3C §1.201.
190. §1201(a) (4).
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sion, newspaper, magazine, and other published solicitations, was
made part of the January 1974 amendments to Senate Bill 3.191
4. Attorneys' Fees
Two of the U3C sections 192 pertaining to attorneys' fees were presented in the alternative by the National Conference. Alternative A
prohibits agreements which provide for payment of attorneys' fees by
debtors, and Alternative B permits agreements providing for reasonable attorneys' fees. The Advisory Commission selected Alternative
A without change.' 9 3 It should be noted that present California law
authorizes award of attorneys' fees to prevailing parties in actions on
Unruh Act 94 and Rees-Levering Act'9 5 contracts. With respect to
loans, only the Industrial Loan Law 96 permits award of attorneys' fees
and then only when the unpaid principal balance exceeds $300. A
U3C provision' 9 7 limiting attorneys' fees with respect to supervised
loans was deleted from the text of Senate Bill 3 as contrary to the
complete prohibition stance assumed by the Advisory Commission.
5.

Civil Remedies for Debtors

The U3C includes an extensive section' 98 dealing with the debtor's
rights and remedies in the event of creditor violation of provisions of
the U3C. The present Senate Bill 3 version of the section' 9 reflects
an amalgamation of original Advisory Commission modifications and
several subsequent legislative amendments to the bill. The chronology of this revision process is uniquely complex and thus will not be
detailed here. Suffice it to say, however, that an intense controversy
has surrounded the legislative debate over the final form that the section should take. Therefore, with the caveat that the section is very
likely to be further amended prior to its adoption, its nine subdivisions,
which are substantially different from the U3C provisions, will now be
briefly noted.
The first subdivision 200 lists the types of creditor violations 20 1 which
will give rise to Senate Bill 3's debtor remedies, and sets the award
191. §1201(a)(5).
192. U3C §§2.413, 3.404.

193.
194.
195.
196.
197.

§§2413, 3404.

CA.. CIV. CODE §1811.1.
CAL. Civ. CODE §2983.4.

CAL. FIN. CODE §18662.
U3C §3.514.

198. U3C §5.202.

199. §5202.

200. §5202(a).
201. The list includes violations of proposed Consumer Code provisions respecting:

(1) antiwaiver; (2) collection of excess charges or enforcement of prohibited agree-
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for successful actions upon such violations at a minimum of three times
the amount of the credit service charge or the loan finance charge,
provided, however, that such award be not less than $100 nor greater
than $1,000. With respect to class actions, the award can be in any
amount deemed proper by the court. The subdivision also establishes
a one-year statute of limitations" 2 for actions pursuant to such violations, except in the case of a revolving charge or loan account to which
a two-year statute of limitations applies. 20 3 It should be noted that
under this subdivision a creditor can avoid liability for a violation if,
prior to the institution of an action by the debtor or the receipt of
written notice of an error, the creditor notifies the person or persons
affected by the error and corrects the error.
The second subdivision 0 4 provides that if a creditor has violated
the provisions of Senate Bill 3 relative to the authority to make supervised loans, the loan is void and the debtor is not obligated to
pay either the principal or loan finance charge. If the debtor has paid
any part of the principal or loan finance charge, he has a right to recover such payments. The third subdivision 0 5 states that a debtor
is not obligated to pay a charge in excess of that allowable under Senate Bill 3, and that in cases of excessive charges the debtor is entitled
to a refund (or reduction of the obligation) in the amount equal to
the excess.
The fourth subdivision2 0 6 specifies that if a debtor is entitled to
a refund under the provisions of Senate Bill 3 and if the person liable
to the debtor refuses to make such a refund within 15 days after demand, the debtor may recover a penalty in an amount determined by
the court not exceeding the greater of either three times the amount
of the credit service or loan finance charge or ten times the amount
of the excess charge. However, if the creditor's extraction of an excess charge was made deliberately, the penalty can be recovered by
the debtor even though the creditor makes a timely refund of the excess charge.
ments by out-of-state creditors; (3) requirement for receipts, statements of account, and
evidence of payment; (4) prohibition on negotiable instruments; (5) refinancing of
balloon payments; (6) limitations on security for sales or leases; (7) prohibition of
assignments of earnings; (8) prohibition of attorneys' fees; (9) limitation on default
charges; (10) prohibition of authorizations to confess judgment, or of taking powers
of attorney; (11) restoration of property after cancellation of a home solicitation sale;
(12) restrictions on interests in land as security for loans; and (13) limitations on loan
maturities.
202. The one-year period runs from the due date of the last scheduled payment
of the agreement with respect to which the violation occurred.
203. The two-year period runs from the date the violation occurred.

204. §5202(b).
205. §5202(c).
206. §5202(d).
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The fifth subdivision 207 provides that, except in the case of a deliberate violation, no creditor violation shall affect the validity of any contract or debt, but such violation may give the debtor a right to a setoff. The sixth subdivision 0 s permits an employee, discharged by his
employer because of a wage garnishment, to bring a civil action against
the employer within one year from the date of discharge to recover
lost wages and to compel reinstatement. The seventh subdivision 2 0
allows the creditor to escape liability for certain violations 210 by establishing that the violation was unintentional or the result of a bona fide
error notwithstanding the maintenance and active pursuit of procedures reasonably adapted to avoid such violation or error.
The eighth subdivision 211 grants the court the discretion to award
costs and reasonable attorneys' fees to a debtor who is successful in
maintaining an action against a creditor for violation of Senate Bill
3. In the case of intentional violations the court is required to award
costs and reasonable attorneys' fees. 12 The ninth and final subdivision 213 clarifies the term "creditor" to include "a person who in the
ordinary course of business regularly extends or arranges for the extension of credit, or offers to arrange for the extension of credit."
6. CriminalPenalties
The two U3C criminal penalty sections 21 4 were adopted with some
modification by the Advisory Commission. 218 Generally, the sections
210
attach criminal sanctions to willful violations of certain provisions
of Senate Bill 3. The penalty prescribed for conviction of such misdemeanor violations is in most cases a fine not exceeding $5,000, or
imprisonment in the county jail for a period not exceeding one year,
or both.
F. AdministrativeProvisions
1. "Licensee"
The Advisory Commission added a provision defining "licensee!' as
207. §5202(e).
208. §5202(f).

209. §5202(g).
210. Immunity extends to violations of §5202(a), (b), (c), and (d), except, with
respect to the latter subdivision, violation for refusal to make a refund.
211. §5202(h).
212. With respect to contracts, this subdivision would appear to be contrary to existing California law which requires mutuality of liability for the award of attorneys'
fees. CAL. CIV. CODE §1717.
213.

§5202(i).

214. U3C §§5.301, 5.302.
215. §§5301, 5302.

216. E.g., the provisions prohibiting excessive charges in connection with credit
sales or supervised loans.
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an "authorized supervised lender." 217 This term includes supervised
financial organizations and persons licensed under the code as lenders.
2.

Administrative Discipline

218
The U3C provision governing revocation or suspension of licenses

was substantially revised by the Advisory Commission. The U3C section permits revocation or suspension, on specified grounds, after a
hearing scheduled pursuant to an order to show cause. The Senate
Bill 3 version substitutes the following: "The administrator may revoke, or may suspend for a period not in excess of six months, the
license or other authority of any person to make, collect, or enforce
supervised loans upon [specified] grounds ....

"19

A hearing

would be held only if the licensee so requests by the timely filing
of a notice of defense in accordance with the California Administrative
Procedure Act. 2
The U3C grounds for suspension or revocation were also modified
by the Advisory Commission. The first ground 21 -"repeated and
willful violations"-was made disjunctive so that repeated violations
which are merely negligent, or a single willful violation, would amount
2 2 2to adequate grounds for disciplinary action. The second ground "[i]f acts or conditions exist which would have clearly justified the
"-was modified
administrator in refusing to grant a license ....
burden
administrator's
the
makes
This
"clearly."
word
the
by deleting
of proof in this class of disciplinary cases identical with that observed
in original licensing cases. A third ground,2 23 not present in the U3C,
was added: "The licensee has failed to pay any fee required by [the
Consumer Credit Code] or by any other law under which he is authorized to act as a supervised financial organization."
Further, to insure that violations of Senate Bill 3 would administratively affect only the authority of supervised financial organizations to
make, collect, or enforce supervised loans, a new subdivision2 24 was
added by the Advisory Commission to provide that "[t]his Section shall
apply to licenses or charters of supervised financial organizations with
respect to their authority to make, collect or enforce supervised loans,
but not to any other authority under their licenses or charters." The
217. §3501(e). Two of the U3C's definitional index sections were modified by
the Advisory Commission to refer to this definition of "licensee." §§1303, 3103.
218. U3C §3.504.

219. §3504(a).
220. CAL. Gov'T

CODE

221. §3504(a)(1).

222. §3504(a)(2).
223. §3504(a)(3).
224. §3504(h).

§11506.
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Advisory Commission feared that without the addition of this qualify-

ing language the discipline of supervised financial organizations for
Senate Bill 3 violations would be so harsh that there would be extreme
reluctance to impose such discipline.
3.

Powers and Duties of the Administrator22 5

The comprehensive U3C provisions 226 pertaining to the powers and
duties of the administrator were modified by the Advisory Commission

both to strengthen them and to implement modifications elsewhere.
As presently worded, Senate Bill 3 grants the administrator the power
to:
(1)

Receive and act on complaints, take action to obtain voluntary compliance with [the Consumer Credit Code], or commence proceedings on his own initiative;
(2) Counsel persons and groups on their rights and duties under
[the Consumer Credit Code];
(3) Establish programs for the education of consumers with respect to credit practices and problems;
(4) Make studies appropriate to effectuate the purposes and
policies of [the Consumer Credit Code] including fostering
competition among suppliers of consumer credit, and make
the results available to the public;
(5) Adopt, amend, and repeal rules to carry out the provisions
227
of [the Consumer Credit Code].
It should be noted with respect to the administrator's rule-making

powers that the unmodified U3C version limits the administrator's
power to adopt substantive rules to only those areas where specifically
authorized. The Senate Bill 3 version differs in that it grants the administrator full rule-making powers.
225. The U3C left the definition of "administrator" blank. Senate Bill 3 specifies
that administrator means the Commissioner of Corporations. §6103. Originally, the
Advisory Commission had envisioned multiple administrators, with each class of supervised financial organization being administered for Consumer Code purposes by the
same officer who regulates them for all other purposes. Pursuant to this proposal,
other lenders licensed under the Consumer Code and credit sellers would fall under
the administrative jurisdiction of the Commissioner of Corporations. However, in view
of other changes incorporated in the 1973-74 version of Senate Bill 3 and because of
numerous objections, mainly on the part of the Commissioner of Corporations, that
the multiple administrator concept would prove to be unwieldy in practice, the bill was
amended to eliminate this concept entirely and to substitute the Commissioner of Corporations as the sole administrator. However, the powers of examination and investigation, §§3506, 6106, and administrative enforcement, §6108, with respect to supervised
financial organizations would be exercised only by their respective regulatory authorities, §6105.
226. U3C §6.104.
227. §6104(a). These powers are also duties, as the section states that the administrator shall perform them. The U3C section makes the performance of such powers
discretionary.

564
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The U3C requires the administrator to "advise and consult with the
administrators" in the other U3C jurisdictions before exercising his
rule-making powers. This provision was initially adopted by the Advisory Commission; however, to satisfy the Commissioner of Corporations that this requirement would not impair such powers nor subject
their exercise to any restrictions other than those imposed by the Administrative Procedure Act, the January 1974 amendments to Senate
Bill 3 clarified that the administrator need only "advise and consult
. . .in accordance with procedures established by a rule of the admin228
istrator."

Under the U3C the administrator is directed to file an annual report
with the Governor and the legislature summarizing the operation of his
office during the previous year. 9 The Advisory Commission adopted
this requirement. 2s3 However, at the request of the Commissioner
of Corporations, who felt that the unmodified U3C version would unduly restrict the scope of the administrator's annual report, the January
1974 amendments to Senate Bill 3 provided for greater flexibility by
authorizing the inclusion of "any other matter which the administrator
deems appropriate." To further satisfy the Commissioner's concern,
a new subdivision was added which provides that other matter, including reports on research and studies and composite compilations of licensee's annual reports, may be included in the administrator's annual
231
report or in separate reports.

Pursuant to the U3C, the general investigatory powers of the administrator can be triggered only if the administrator has "probable cause
to believe that a person has engaged in an act which is subject to
action by the administrator." 232 The Advisory Commission modified
this provision by substituting the phrase "reasonable cause" for "probable cause. '233

This change was made because it was believed that

probable cause, although an appropriate standard for the purposes of
criminal law, is an unnecessarily strict standard for the purposes of
administrative proceedings.
The U3C requires that prior to the administrator's issuance of a desist and refrain order, the recipient of such an order be given notice
and afforded the opportunity for an administrative hearing.234 The
228. §6104(c)(1). It should also be noted in this connection that §6104(c)(2)
(ii) requires the administrator, in exercising his nile-making powers, to take into consideration the rules of administrators in other jurisdictions which enact the U3C.
229. U3C §6.104(5).
230. §6104(e).
231. §6104(f).
232. U3C §6.106.
233. §6106(a). This revision was inspired by an NCLC Amendment.
234. U3C §6.108(1).
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Advisory Commission rewrote this provision to permit the issuance of
desist and refrain orders without preliminary notice and hearing. 23 5
This revision was deemed necessary in order to authorize quick action
on the part of the administrator when needed to prevent serious injury
to consumers.230
G.

Miscellaneous Changes

Pursuant to the original Advisory Commission recommendations and
subsequent legislative action, the present version of Senate Bill 3 embraces numerous miscellaneous revisions of the Official Text of the
U3C. It would be beyond the scope of this article to identify each
such change; however, a few of the most noteworthy will be briefly
mentioned.
1. The U3C section on jurisdiction and service of process 237
was omitted because California has an adequate long-arm statute
238
of general applicability.
2. Similarly, the U3C provision which designates proper venue
for actions brought by the administrator23 ' was deleted because of
an adequate general venue law in California. 240
3. The U3C provisions governing administrative action of the
Insurance Commissioner24 1 were stricken because the California

Insurance Commissioner has satisfactory rule-making authority
under the Insurance Code and his administrative conduct is controlled by the Administrative Procedure Act.
4. The U3C provisions requiring annual payment of administrative fees242 were modified by the Advisory Commission to
exempt supervised financial organizations because they are already
subject to payment fees under their respective regulatory acts.
Additionally, the January 1974 amendments to Senate Bill 3 made
substantial changes in the fee schedules themselves.243 The fee
for the first $100,000, or part thereof, of credit extended in a
235. §6108(a), adopted from CAL. FiN. CODE §22613 (PPB Law). However, if
after a written request for a hearing is filed and no hearing is held within thirty days,
the order is rescinded.
236. The provisions of U3C §6.108 relative to judicial review and enforcement of
administrator's orders were deleted by the Advisory Commission because their substance is covered by the California Administrative Procedure Act.
237. U3C §1.203.

238.
239.
240.
241.

CAL.
U3C
CAL.
U3C

CODE CIv. PROC. §410.10 et seq.
§6.116.
CODE CIV. PROC. §395.
§4.112.

242. U3C §6.203.

243. These amendments to Senate Bill 3 were based upon the results of a study
undertaken by the Commissioner of Corporations to estimate the costs of administering
the proposed COnsumer COde.
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year was raised from $10 to $30.244

However, in order to ex-

empt small, often family-owned businesses from this burden, a

clause was added which limits the application of this basic fee to
those who extend credit in excess of $50,000 in a year.3 5 The

fee for each additional $100,000, or part -thereof, of credit in a
year was raised from $10 to $15.246 To encourage prompt payment of fees, a new section was added which imposes a late payment

the unpaid fees, plus interest
penalty of 50 percent of the amount2 of
4
at the rate of seven percent per year.

5.

1

The U3C prohibits the taking of real property security in

connection with supervised loans of $1,000 or less.248 Under
Senate Bill 3 this restriction is applicable to all consumer loans

rather than limited to supervised loans.249
6.

The advertising liability provisions of the U3C,2 0 applicable

to both credit sales and consumer loans, completely exempt media
owners and personnel from liability for violations. Under Senate
Bill 3 the exemption is limited
to any visual or sound radio broadcasting station or to any
publisher of a newspaper, magazine, or other publication, who
broadcasts or publishes an advertisement in good faith, without
251
knowledge of its false, deceptive, or misleading character.

7. The Advisory Commission originally adopted without modification the U3C unconscionability section 2 52 which permits the
court to refuse to enforce an agreement, or any part thereof, found

to have been unconscionable at the time it was made.

8

The

244. §6203(a).
245. Id.
246. §6203(b).
247. §6204.
248. U3C §3.510.
249. §3510.
250. U3C §§2.313, 3.312.
251. §§2313(d), 3312(d). This modification incorporates existing California law
governing false advertising. CAL. Bus. & PROF. CODE §17502.
252. U3C §5.108.
253. It is interesting to note that §5108 was completely revised by the July 1972
amendments of Senate Bill 3 to substitute the NCA's version of the unconscionability
provision. A prominent feature of this version is the enumeration of a laundry list
of factors which must be considered by the court as pertinent to the issue of unconscionability. This concept, which incidentally has cropped up in several pieces of legislation proposing to amend the existing California Consumers Legal Remedies Act, is
believed by the author to be unfair to both debtors and creditors. Under it, despite
the surrounding circumstances, creditors would be faced with a prima facie case of unconscionability whenever facts could be shown that appear to fit one of the factors on
the laundry list. Conversely, when facts could not be shown that appear to fit one
of the factors, debtors would be faced with a prima facie case of lack of unconscionability. Because of the foregoing shortcomings inherent in the NCA mechanical version, the legislature, in a 1973 amendment of Senate Bill 3, backtracked and restored
the original U3C unconscionability section. This language has been well tested in
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Advisory Commission -was of the opinion that the wording "unconscionable at the time [the agreement] was made .

. . ."

would

encompass unconscionable conduct in the inducement of the agreement. Because there was substantial disagreement with this opinion
among consumer advocates, the third set of 1973 amendments of
Senate Bill 3 revised the language to read "unconscionable at the
time it was made, or . . . induced by unconscionable conduct
"-254

CONCLUSION

The California Consumer Code is still in gestation. Conceived in
a union between the Official Text of the Uniform Consumer Credit
Code and the principal consumer protection laws already on the books
in California, it has to date gone through five major developmental
phases. The first was the product of the detailed study made by the
Advisory Commission appointed by Senator Song. The four succeeding phases were marked by the amendments of July 27, 1972, the
revisions incorporated in Senate Bill 3 when it was reintroduced on
January 8, 1973, the amendments of June 6, 1973, and the amendments of January 7, 1974. Redrafting of the California Consumer
Code in conformity with the format of Working Redraft No. 5 of the
U3C will be the sixth phase.
The series of hearings held during June 1972 by a subcommittee
of the Senate Judicary Committee contributed greatly to a crystallization of many of the differences among interested parties over details
of the proposed code and to a recognition of the problems underlying
such differences. Extended conferences with representatives from the
Office of the Attorney General, the staff of the Commissioner of Corporations, and the Department of Motor Vehicles led to the resolution
of additional problems.
With continued interplay between the widely assorted interests
which would be affected by enactment of the Consumer Code, the
remaining problems are expected to be resolved. Hopefully, this interplay will be manifest during the interim hearings to be held during
the final recess of the 1973-74 legislative session. When the principal
interests, particularly the affected administrative agencies, the various
consumer-oriented groups, and the consumer finance industry, are
reasonably satisfied with both the substantive and procedural provisthose states which have enacted the Uniform Commercial Code's unconscionability section. UNIFORM COMMERCIAL CODE §2-302 (not enacted in California).
254. §5108. This is language essentially identical to that found in the National
Conference Standing Committee's Working Redraft No. 4 of the U3C.
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ions of the Consumer Code, it will reach term and be born. Like
many major pieces of legislation, this process could consume several
years. Three years have already been devoted to it. Hopefully, however, sufficient progress has already been made to assure the legislature that the Consumer Code is worthy of enactment during the 197576 session.

